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DI STRICT COURT OF THE VI RG N | SLANDS

DIVISION OF ST. CRA X

PAUL K. SM TH,

Plaintiff, ClVIL NO 1995/ 28
V.

TRANSDUCER TECHNOLOGY, | NC.
ENDEVCO CORPCRATI ON and
MEGE TT- USA, | NC.

Def endant s

TGO Lee J. Rohn, Esq.
CGeorge H Logan, Esq.

ORDER DENYI NG PLAI NTI FF*'S MOTI ON FOR SANCTI ONS

THI'S MATTER cane for consideration on Plaintiff’s Mtion for
Sanctions. Defendant’s filed a response in opposition to the
notion and Plaintiff filed a response to such opposition.

At issue is the failure of Defendants’ expert w tness,
Carnelo Rivera, to bring to his deposition (on 4/25/00) docunents
that were requested in Plaintiff’'s First Amended Notice of Expert
Deposition dated April 19, 2000. Plaintiff contends that such
docunents nust be produced pursuant to a Notice of Deposition
[Fed. R Civ. P. 30(b)(5)]. Defendant argues that production of
docunents from non-parties may only be conpell ed by subpoena
duces tecum[Fed. R Gv. P. 45(a)(1)(c)]. Plaintiff retorts
t hat subpoenas may not be issued to an opponent’s retained

Wi tness pursuant to “Rule 26.”
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The 1970 Advisory Comrmittee notes to Fed. R Civ. P.
30(b) (5) state:

A provision is added to enabl e a party through service of
notice, to require another party to produce docunents or
things at the taking of his deposition. This may now be
done as to a non-party deponent through use of a subpoena
duces tecum as authorized by Rule 45.

As stated in Wight, MIler & Marcus, FeDERAL PRACTI CE AND PROCEDURE:

CwviL 2D § 2108:

The procedure for conpelling production of docunents at
a depositi on depends on whet her the deponent is or i s not
a party. |If the deponent is not a party, production of
t he docunents can be conpelled only by a subpoena duces
tecum i ssued under Rule 45. As anended in 1991, Rule
45(a)(1)(C now authorizes a subpoena to conmand
production of docunents at a deposition or wthout a
deposi tion. If the production is to occur at a
deposition, the designation of the materials to be
produced pursuant to the subpoena nust be attached to or
included in the notice of the deposition. If the
production is to occur wthout a deposition, Rule
45(b) (1) requires that prior notice be given to the other
parties.

The cases cited by Plaintiff do not establish that Plaintiff
may conpel docunents froman expert wi tness by notice of deposition
absent subpoena, nor that such docunents may not be obtained by
subpoena duces tecum In Encarnacion v. Kmart Corp.! D.C. STX

Cv. 1997/63 (order dated 5/4/00), the issue concerned a letter

', Henceforth, when citing an unpublished |ocal order,
Plaintiff’s attorney nust identify the case by civil nunber and
the order by date. There have been numerous orders entered in
Encarnacion and it was tinme consunming for the court (and nigh

i npossi bl e for Defendants) to | ocate such order
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request for docunments sent by opposing counsel to an expert wi tness
who was al so a treating doctor.

Fed. R Civ. P. 34(c) expressly provides that “A person not a
party to the action may be conpelled to produce docunents and
things...as provided in Rule 45.”

Wth regard to non-parties, such as Plaintiff’s expert

W tness, a request for docunents may be nade by subpoena

duces tecum pursuant to Rule 45.

Al'l West Pet Supply Co. v. Hll's Pet Products Div. 152 F. R D. 634,
639 (D. Kan. 1993). See also e.g. Oneida Ltd. v. U S., 43 Fed. d.
611, 613 (U.S. C. Fed. dains, 1999). The tension between Rul e 45
and Rul e 26(b) (4) was anal yzed in Marsh v. Jackson, 141 F. R D. 431,
432-33 (WD. Va. 1992). The court held that a “naked” subpoena
duces tecumi ssued w t hout request for deposition may not be served
on an expert wtness, noting that “[i]n conjunction with that
deposition, the expert m ght be served also with a Rul e 45 subpoena
duces tecumrequiring himto produce a designated |ist of materials
or things.” That analysis appears cogent and is adopted by this
Court.

Plaintiff has not denonstrated any basis for Defendants’
expert wtness to have produced docunents at his deposition
pursuant to Plaintiff’s Notice of Deposition w thout an

acconpanyi ng subpoena duces tecum in accordance wth Rule
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45(a) (1) (c). That Defendants may have previously i ssued equival ent
noti ces for production does not conpel otherwi se.?

Accordingly, there is no basis for sanctions. Because the
i ssues merit consideration, there is also no basis for costs to be
awar ded.

Upon consideration, it is hereby;

ORDERED as fol | ows:

1. Plaintiff’s Mtion for Sanctions is DEN ED

2. Def endants’ request for costs is DEN ED

ENTER:

Dat ed: May 19, 2000 /sl
JEFFREY L. RESN CK
U S. MAGQ STRATE JUDGE

ATTEST:
ORI NN ARNCLD
Clerk of Court

By: /sl
Deputy O erk

2, The parties are nonethel ess encouraged to cooperate in
facilitation of discovery and nay by agreenment utilize sinplified

procedur es.



